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* * *

MR. MARTINIS: Al11 right, thank you, sir.
Thank you first for giving me time to present a
case. I know it has not been easy, I know it's
been contentious from timé to time about giving me
the time to present it. I hope everyone thinks
that I've put on something approgriate and worthy
of Jenny.

And just before I begin, what I want to do
is thank ybu and thank everyone here for giving us
that chance. Mr. and Mrs. Ross, Bart, Clara and
Martha, Miss Morris, Mr. Talbert, thank you, and
thank you, Your Honor. And I'm going to apologize
now for the iength of time I'm about to take,
because there's been about 50 hours of trial 1in
fhis case, and we need to go through the evidence
and go through the standards so jn advance --

THE COURT: You know I've heard all of the
evidence, Mr. Martinis, I mean, you may be beating
a dead horse to death. I mean, I've heard the
evidence, really, I could have told the same thing
to Mr. Barton and Miss Franklin. I mean, brevity
has its value. |

MR. MARTINIS: I will try to keep it the

sole of my wit, sir, but I need to make sure that
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there is a complete record to make sure there's a
complete argument --

THE COURT: The record has é1ready been
made, argument is not evidence.

MR. MARTINIS: That's correct, sir, and my
argument is going to summarize --

THE COURT: Go ahead with your argument.

MR. MARTINIS: Thank you.

THE COURT: You know what I feel about
elongated arguments.

MR. MARTINIS: 1I'11 try to keep it as short
as I can, sir.

THE COURT: Okay.

MR. MARTINIS: Okay. The simple fact is,
Mr. Barton was correct when he began his case,
when he began his closing, and you've said it
yourself, it's a two-part process we have here.
Number one, does Jenny Hatch require a guardian at
all, and number two, who should that be. Everyone
has correctly identified the statutes at play
here, 64.2-2000 and 2007, at the time this case
was filed they were 37.2-1000 and 1007.

People have identified the definition that's
at play, the definition of incapacitated person, a

person who is incapable of responding to
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information and making decisions about the
essential functions of their 1ife, and they've
identified the proper burden of proof, which is
clear and convincing evidence. They've identified
what a guardian is, which is someone who makes
decisions for an incapacitated person.

So the threshold question we have in this
case is, is Jenny Hatch 1ncapab1g of making
decisions without a guardian to make those
decisions for her. If there is clear and
convincing evidence that she is, she's
incapacitated. If there is not, she is not. If
she's not an incapacitated person, she may not
have a guardian, no matter what,“and The General
Assembly set that standard up.

Clear and convincing evidence, the highest
one in our system, that means you must have a firm
belief in your head, a firm belief from the
evidence in this case that she is an incapacitated
person, the evidence, not suspicion or
supposition, not fear, not distrust of the
government, the actual evidence. And have we
heard that evidence? We submit you have not.

The standard of the statute has six things

you have to consider. Miss Franklin said four,
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it's actually six. The first thing you have to
consider 1is the limitations of Miss Hatch, and we
concede that Jenny Hatch has Timitations. I
concede that I have limitations. i suspect
everyone here does. The question is not whether
Jenny Hatch has Timitations, it's whether those
Timitations render her incapable of making
decisions on the essential functions of her 1life.
If they don't, then she is not.

As we look at her Timitations, I want to
look at it in the best possible 1ight for the
petitioners first, looking at the evidence in this
case, looking at what they presented. The very
first thing they presented, sir, before we even
began this hearing, was they presented that they
called their physician report pursuant to, at the
time, 37.2-1005, and that was presented on August
9th, 2012. May I pass that up, sir?

This report was done by a Dr. Sinclair
McCracken, who identified herself as Jenny's
physician. It is designed under the statute to
tell you the Timitations in Dr. McCracken's mind,
the Timitations to see if she's an incapacitated
person. 1 have it here, I hope you have it 1in

front of you, because when you look at it --
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| THE COURT: I'm not going to accept any
documents on closing, never do, never will.

MR. MARTINIS: This 1s‘actua11y in evidence,
what I'm referring to. '

THE COURT: I'm not going to accept it
during closing --

MR. MARTINIS: Okay. |

THE COURT: -- 1if it's already in evidence,
why would I Took at it again?

MR. MARTINIS: Okay, sir, then --

THE COURT: I think I Tooked at it way
before you got involved, didn't I?

MR. MARTINIS: I'm simply going to point
this 6ut then.

THE COURT: Okay.

MR. MARTINIS: If you look at --

THE COURT: Don't pass me any papers.

MR. MARTINIS: I will not. If you look at
this document, when you're reviewing evidence, 1in
Section 4 -- Section 4, the section where Dr.
McCracken is supposed to identify Jenny's
lTimitations, where she is supposed to talk about
Jenny's ability to learn self-care skills,
adaptive behaviors, and social skills, she says

that Timitation is "physician". ‘That is what Dr.
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McCracken wrote, Jenny's Timitations are
physician. I don't know what that means. I'm
assuming it meant that Dr. McCracken misunderstood
the question, but this is what the petitioners
have provided. This is what they say their own
doctor says Jenny's limitations are, it tells us
nothing about those Timitations, it certainly does
not give us clear and convincing evidence that
she's an incapacitated person.

The next thing they submitted is Dr. Lori
Burkett's eva1uation.‘ I will not pass it up, I
will simply éay this, I am sure you've read it,
read it again, read it a hundred times, read it a
thousand times, at no point anywhere in that
document does it say that Jenny Hatch requires a
guardian. At no point does it say Jenny Hatch is
an incapacitated person. The one recommendation
it makes about decision making by Jenny Hatch 1is
on the Tast page. She says that Jenny Hatch has
difficulty understanding medical decisions and,
therefore, she recommends that aﬁ authorized
repfesentativa be appointed for medical decisions
only between Miss Hatch and between the CSB, and

that's it.

And by the way, we have submitted a 1ot of
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evidencé to suggest and prove, I believe, that
that evaluation was invalid. There is
uncontroverted evidence that at the time of that
evaluation, Miss Hatch was on Percocet. You've
had two experts, Dr. ET1is and Dr. Woodbury, say
that an evaluation conducted when the subject is
on narcotic painkillers is not valid.

Dr. E17is came and he said what you should
do in that situation is alert the people who
requested the evaluation and say, this is not a
valid evaluation, we need another one. And we
know Dr. Woodbury did that, that she and Dr.
Burkett approached the guardian ad T1item, and Dr.
Woodbury said, this is nof a valid evaluation, we
need another one.

We know that in February the Court told the
parties to get another evaluation; one was not
done until Dr. El1lis did. So even if we accept
Dr. Burkettfs evaluation as va1id, something I
don't think we should, she has one recommendation
and one recommendation only, Jenny Hatch needs an
authorized representative for dealings with the
CSB. An authorized representative, sir, is a
creature of Virginia regulation, it is not a

guardian, it is less than a guardian, it is from
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Virginia Code 12 VAC 35-115-146. It is a person
who's only responsibility is vis a vis the CSB
just for medical decisions. So Dr. Burkett even
if valid, has made one recommendation and that has
been fulfilled. There's uncontroverted evidence
she already has an authorized representative,
therefore, we know that the only thing Dr. Burkett
said, even if valid, has been done.

Dr. Burkett also testified in this case,
August 27th, I've given you the transcript and,
again, I say, review it, review it a hundred or a
thousand times, and Dr. Burkett will never say,
you'll never see 1it, that Jenny can't make
decisions. She will never say Jénny needs a
guardian. She will never say Jenny's
incapacitated.

Instead what she says time after time after
time is that Jenny needs assistance to make
decisions, Page 27. If she has assiétance, she
can make decisions about health care and Tliving
arrangements. Page 29, if she has assistance, she
can make independent Tiving tasks and complete
them. Page 30, if she has assistance, she can
understand a legal document, again and again and

again, assistance.
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She never says she can't do it even with
assistance, she says she needs assistance to do
it. What Jenny needs is a helper not a substitute
and this is nowhere more clear than on Page 47.
The quote I've referenced time and time again,
where she says, "I believe that what would be
beneficial to Jenny 1is that she is afforded the
opportunity to have individuals around her who
support and love her and who give her the
assistance she needs."

So the sum total of Dr. Burkett's evaluation
and testimony, an evaluation which we've had two
experts say 1is invalid, is that Jenny needs
assistance and maybe an authorized rep for
decision making. That's 1it, that's their expert
testimony.

The rest of the petitioners' case is based
on anecdotal evidence, Tike Miss Franklin said,
stories from the petitioners. Jenny got into a
car once; Jenny rode her bike unsafé]y once; Jenny
gossips on Facebook; Jenny ran up a high cell
phone bill; Jenny 1is clingy with boys. Now, let's
pretend for a second I didn't just describe a
typical 29-year-old woman or people 1in this

courtroom, I'11 bet.
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Let's say that's true, let's Took at it in
the best possible 1ight, Tet's assume for a second
we haven't presented an equal or greater number of
people who present an equal or greater number of
anecdotes Jenny 1is safe in the community. And if
we assume that's all true, it still doesn't rise
to clear and convincing evidence of incapacity for
one simple reason, we have had zero evidence of
future risk of unsafe behavior, that's something
only an expert can testify to. |

Mr. Barton says past is prologue, well, he's
correct, our expert, Dr. ET11is, Tooked back at the
past and Dr. E17is in his expert opinion
unchallenged, uncontroverted'said, in his opinion
Jenny had Tearned from her mistakes and Jenny can
now act safely in public, therefore, we have no
evidence beyond once upon a time Jenny had poor
judgment. And as Miss Franklin correctly said,
poor judgment cannot be incapacity, the statute is
incredibly clear on that, poor judgment alone, so
that's the three things in their case, the three
parts of their case.

First, Dr. McCracken, Jenny's Timitations,
physician. Two, Dr. Burkett, even if valid, the

one thing she needs 1is an authorized
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represenfative, and she already has it ongoing.
And, three, anecdotes showing poor judgment from
time to time doesn't add up to cliear and
convincing evidence, sir.

But before we talk about our evidence, let's
talk about the other evidence they provided, and
I'm telling you here, sir, there's a smoking gun.
The question of whether Miss Hatch can receive and
evaluate information and make decisions has a
smoking gun to it, Miss Franklin alluded to it,
Mr. Barton bragged about it, they're a hundred
percent correct, the 2002 power of attorney and
advanced medical directive is the smoking gun in
this case, because petitioners have admitted that
Jenny can do that which they must prove she
cannot.

Think about the interrogatories in this
case, they're in evidence. Miss Franklin asked
the petitioners, how can you claim these documents
are valid given what you say about her liabilities
and Tisten to what they said, "We sought the
advice of Jehny's primary healthcare physician who
felt she was capable of understanding legal

documents."

They met with the attorney, the attorhey
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explained them, they went through them, and then,
"Based on this series of observations over several
visits, the attorney concluded and we concurred
that Jenny was capable of understanding these
documents." Repeat, the attorney concluded and we
concurred that Jenny could understand those
documents. Hear those words. Jenny evaluated the
information, Jenny received the information, and
the attorney concluded, and they concurred_that
she could understand them. 1In other words they've
just admitted she can do what théy have to prove
she can't. That case really should end there,
because you cannot find based upon that, that a
person cannot make decisions when they admit that
they -- you look at a 30-page POA that talks about
everything from healthcare to doétors, understand
it, and sign it.

That's not all though, Mr. Ross also
testified about the POA, he said the same thing
again, they talked about it, they explained it,
they went over it, they signed it. This is the
critical exchange. Question from me: So as we
sit here, you're confident that the method of
supporting Jenny and explaining to her and giving

her a chance, you gave her an opportunity to
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understand the document and helped her make the
decision to sign it. Answer: I think it helped,
yes. It helped, yes. Not a doubt in his mind.

She understood it, and because of that, éhe
could make the decision to sign it, a good
decision, an informed decision, a decision where
she evaluated information and made decisions about
her health care, safety, therapy, and finances,
the very things they must prove by clear and
convincing evidence that she cannot do. But
that's not all they preseﬁted.

As Miss Franklin said and Mr. Barton said,
Joanne Dickihson testified, and Joanne Dickinson
testified repeatedly, that Jenny has repeatedly
made decisions with support regarding her
healthcare, her finances, her services, and her
supports. Because of my promise of brevity, I'm
not going to read from the transcript, but I will
tell you there are no fewer than five major
decisions that Miss Dickinson supported her, doing
her healthcare plan, I asked her: Do you think
she understood beiﬁg the primary part. Answer:
Yes. Appointing a representative payee to look
after her finances, did she understand how to do

that. Answer: Yes. Applying for services,
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getting her ID card, getting other services, did
she understand because you exp]a{ned it. Yes.
But that's not all. They also called
Mr. Hatch, and Mr. Ross talked about surgery,
where Jenny initially didn't want to have the
surgery, but what did the family do, they gathered
together, they explained things fo Jenny.
Mr. Hatch testified he would say things, Tike,
Jenny, you've got to have this surgery, it's
needed to fix you.
Mr. Ross testified and he told her that it

would all be over soon, there won't be any

needles, you need it. And what did Mr. Ross say,

Jenny agreed to the surgery, and she signed the
papers herself. She agreed to the surgery, she
signed the papers herself, no guardian needed to
sign, no substituted decision. She received the
information, she evaluated the information, she
made the right decision without a guardian.

She can understand. She can evaluate. She
has done it. Their witnesses have said it. And
because she can, because she did, she's not an
incapacitated person. If she's not an
incapacitated person, she cannot have a guardian.

Now, let's talk about our evidence. Dr.
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Rick E11is is a forensic evaluator. He's done
thousands of evaluations. He's supervised
evaluations. He has a certification from the
state 1in evaiuations.

He submitted his report. I will not read
from it, I will simply say, his opinion 1is clear,
Jenny Hatch can receive and evaluate information,
and she can make decisions about her healthcare,
services, support, and finances without a
guardian. He is the one evaluator in this case
with a reliable evaluation, because he determined
she was not on narcotics when she took it.

We had another expert, Dr. Woodbury,
confirmed that his evaluation was in her opinion,
sound and his opinion was correct. Based upon
that, again, one expert in this case with a valid
eval. I submit you cannot find by clear and
convincing evidence that Jenny Hétch is
incapacitated, if she is not incapacitated, she
cannot have a guardian. What did Dr. El11is base
his opinion on, he said documented past
performance. He reviewed the interrogatories, he
reviewed the transcripts of testimony, and he said
in his opinion, these were all examples of Jenny

receiving and evaluating that information, making
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those decisions, making informed decisions, and
his recommendation was that if you explain things
to her, if you support her, if ydu use language
she understands, she'll be able to make decisions.
In other words, support her 1ike you
supported her before, and she'll make decisions
just as well as she did before, just like the
petitioners said, just Tike they‘supported her,
and because she can make those good decisions,
because she can decide when she's got people

around her supporting her and giving her the

~assistance she needs, Dr. Ellis' testimony is

saying the same thing as Dr. Burkett. Even though
Dr. Burkett's evaluation was sketchy, she came to
the same conclusion, surround her, give her the
support she needs, and she can make those
decisions, and she made all those decisions
without a guardian and because she can make those
decisions without a guardian, she is not an
incapacitated person. 1If she is not an
incapacitated person, she does not need a
guardian.

THE RESPONDENT: Thank you. .

MR. MARTINIS: The second thing you have to

consider, what will contribute to Jenny's maximum
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independence and self reliance. The petitioners
have really not présented any evidence on this.
In particular, they have not given any evidence
that a guardianship will increase her
independence. They've not had anything that says
living in a group home will increase her self
reliance.

On the other side of that, we have Dr. Peter
Blanck, Ph.D. from Harvard in Psychology, J.D. |
from Stanford in law, teacher of law and
psychology, published author. He has testified
before Congress, before courts, and legislators
the world over. He was appointed by a federal
judge to oversee efforts for an entire state to
maximize 1ndépendence. He was charged to review

plans, including guardianship plans, and say

whether those plans will maximize independence and

self reliance. And he's looked at this case.

You had a long conversationAwith him, Your
Honor, he's told you about studies that he's done
that says the more independent you are, the more
decisions you can make, the better your Tife, the
better your actual physical health, the better
your job outcomé, the better youf 1ife outcome,

the better your work. And he reviewed the
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evidence, just 1ike Dr. E11is did, and he came to
the same conclusions as Dr. Ellis, Jenny has made
decisions, she has exercised independence and self
reliance and he told you that he.1ooked at that
petition that Mr. Barton now calls a limited
guardianship and he said he has never seen such a
restrictive plan. He never would have approved
that if he was faced with it. It was the
visitation plan. He said he'd never seen anything
like that, it so restricted her independence, it's
never something he would have recommended. He
even called it a civil death rendering her a non
person.

He looked at all these things, all these
decisions, all what he called data points and he
concluded from all these data points that, Tike
Dr. E111is, Jenny can make decisions, effective and
knowing ones, and she doesn't need a guardian for
that. He also talked about the decision to take
away her cell phone and her Facebook access
relegated hef to a technological death, isolating
her from friends and family. He's not the only
one to say that by the way.

Her grandmother, Mrs. Shine, talked about

how she missed chatting with Jenny on Facebook.
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Scott Weldon in his deposition said he used to
talk to her, and he misses her. Cheryl Penny said
Jenny looked sad and down and depressed, she
doesn't see her anymore. Wayman Lewis said Jenny
couldn't complete the anti-bullying campaign they
were going to do, because he can't see her
anymore. Dr. Pat Woodbury said she's not even
allowed to see her, even though she's tried, all
these things taking away Jenny's .independence.

And Dr. Blanck and Dr. Ellis said, you have
to know what can happen to a person when you take
away their independence, learned helplessness,
regression, depression, behavior problems, the
things we're supposed to be protecting her from.
And Dr. Blanck said his studies show that people
who Tose their independence actually get
physically sicker, they die sooner.

But all of these things can be minimized,
all these effects can be taken away if we just do
wﬁat the statute says and maximize her
independence and do what she has done. That's the
difference here, sir, we're not reading tea
leaves, we're only asking that she be allowed to
do what she has done, what Dr. El11is and Dr.

Woodbury and even Dr. Burkett say that she can do,
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what the petitioners have described her doing,
making her own decisions about her own 1ife, using
her abilities and the services and supports
available to her and using a system called
supported decision making. “

That takes us to the third thing you have to
consider, Tless restrictive alternatives to
guardianship, and the main one we've talked about
is called supported decision making. 1It's a big
issue in this case, because we'vé had expert
testimony from two experts, two nationally- and
internationaliy-recognized experts that supported
decision making is a Tless restrict{ve alternative
to guardianship for people with intellectual
disabilities who, like Jenny Hatch, can exercise
it. You heard Dr. Blanck, you heard Professor
Dinerstein.

Again, in the interest of brevity, I will
not go deeply into them, I assume you have read
Professor Dinerstein's deposition, sir, you said
you were going to read it overnight, have you?

THE COURT: Don't question me on argument,
sir, I don't know where you're from.

MR. MARTINIS: I apologize.

THE COURT: Never do that.

REPORTERS . com
Norfolk - (757) 625-6695




23

MR. MARTINIS: I apologize, I won't do that.

THE COURT: 1If I said I was going to do
something, I did it, never question me.

MR. MARTINIS: I will not, sir, I apologize
for that. Professor Dinerstein said that
supported decision making is nothing more than a
simple, fancy term for something we do every day.
You wouldn't explain to someone who speaks Spanish
their choices in English. Nor would you take a
person with 1nte11ectua1‘disab111t1es and explain
to them the things they don't understand (sic) --
you simply explain the things -- explain to people
things in ways they understand.

When I go to the mechanic and the mechanic
says, you need a valve job, a serpentine belt,
your timing is 24 degrees top center, and I say,
what does that mean, help me understand this. I
asked Professor Dinerstein and Dr. Blanck, is that
supported decision making. They said yes, because
we all get support in our decision making. We've
got the lawyers to get through tée lTegalese, we go
to accountants to translate tax codes, we go to
doctors to discuss medical jargon, so we
understand and we can make decisions and it's no

different for people with intellectual
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disabilities 1ike Jenny.

Of course, peop1e‘with intellectual
disabilities need more support; they need things
explained more concretely; they need things
explained in more simple terms, perhaps, but that
doesn't mean they can't make thehdecisions. In
fact, in this case, we have absolute, concrete,
uncontrovertible evidence that if given support,
she can make those decisions. And as Professor
Dinerstein and Professor Blanck said, when you can
engage 1in supported decision making, it is a less
restrictive alternative to guardianship favored by
federal and state law as something you should do
instead of guardianship.

And there is case law on this subject cited
by Professor Dinerstein, I'd be happy to pass it
up, I know you don't want me passing things, but
the citation is 956 New York State 2nd 848 1in the
matter of the guardianship of Damaris L., where
the Court specifically said that supported
decision making for those who can engage 1in it is
a preferred outcome, that it leads to more
independence. So we know that based on that
testimony and that case Taw, there is fhis less

restrictive alternative to guardianship, and we

REPORTERS. com
Norfolk - (757) 625-6695




o W o N o o A~ W N -

NN = 2 e A A S S 2
" R B N X S © @ W o a0 2 w Nn =~

25

know from petitioner's testimony that Jenny can
engage 1in it.

Therefore, because Jenny can engage in it,
she is not an incapacitated person, if she uses it
to feceive and evaluate information and make
decisions about the critical parts of her 1life.
She has used supported decision making to sign a
power of attbrney, she used supported decision
making to decide to have surgery, she used
supported'decision making to fill out forms and
authorizations and requests for service in her
person-centered plan, all these Dr. Blanck-ism
data points, showing us that she can do it.

And lastly, Professor Dinerstein said she
does do it, she has done it. And remember Dr.
Burkett's comment, why I .keep quqting, Surrounded
by people who care about her giving her the
assistance she needs. I asked Professor
Dinerstein, does this sound 1ike supported
decision making to you, and he said he might even
quote it the next time he writes about it. She
even uses the word support preciée]y, so on the
evidence we know'she can do it; we know she has
done it, therefore, she is not an incapacitated

person and does not require a guardian.

REPORTERS. com
Norfolk - (757) 625-6695




W N

o © W N o O

12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

And I know, sir, that you have concerns
about this. Ybu‘ve expressed your concerns when
you questioned the witnesses, and I want to make
it clear here that I believe we have answered all
of your concerns with actual evidence.

When you said, sir, that you didn't -- you
said - and I believe I'm quoting-~ We know that
Jenny can make decisions with support, but we
didn't think that support was available. In
response, Dr. E11is and Dr. Blanck and Miss
Hermann told you the supports were available
through her family and friends and Medicaid
waiver.

You said you don't believe those Medicaid
services are available around the clock. 1In
response, Dr. E11is and Dr. Blanck and Ms. Hermann
and Ms. McCarthy testified that they are, they
said they can be available wherever Jenny is,
whenever she needs them to provide whatever
support she needs. Ms. Hermann gave multiple
examples.

You said that you didn't believe those
services would be individualized for Jenny. Ms.
Hermann testified that every single caregiver for

Jenny will be trained and gave the program that
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does it, therapeutic consult, and specifically
what Jenny needs, how Jenny reacts, and what Jenny
does and, therefore, they would be able to react
to Jenny. You said you didn't believe there was
accountability in the Medicaid system, unlike in a
guardiénshjp where you'd be over it. And Ms.
Hermann gave you nine independent agencies all
with oversights of the Medicaid System, and in her
opinion, a11'of them receive complaints and in her
experience, they receive, investigate, and take
action within 30 days.

The last thing you said to Ms. Hermann that
you think her examples are a perfect world and
that there's no way to guarantee it, a perfect
world doesn't exist. You said your grandmother
said, you can never wish for a perfect world and
in response, Ms. Hermann said that right here,
right now, as we sit here, they're available,
there is accountability for them, and that she
volunteered to help her get them, because you said
there's no one 1like you helping Jenny. Ms.
Hermann volunteered. She's not the only
volunteer, Dr. Woodbury vo1untee%s, Miss Dickinson
and Miss McCarthy are available, her family is

available, her friends are available, everyone who

REPORTERS. com
Norfolk - (757) 625-6695




—

gﬁwméomm\l@mhwl\)—*

28

o ©® o ~N o o @~ W N

testified is available all to give the support
that Dr. Burkett says that Jenny needs.

And the last concern you had‘for Ms. Hermann
was that you know this is a government program and
you simply don't trust the government to do it,
and all I can say in response is 150 years of case
Taw saying that we must presume that government
officials, in fact, everyone will do with good
faith and effectively and appropriately and
according to the law tHeir duties. We see that in
the Supreme Court cases, like, FCC v. Schreiber
381 U.S. 279, Virginia Supreme Court cases, like,
Branham v. Commonwealth 283 Va. 273.

Clearly, the Virginia Supreme Court said
that you can only defeat that presumption with
clear evidence. The Supreme Court used a phrase,
Tike, irrefragable evidence, I don't know what
that means, but it sounds pretty bad, and they
said that you can't defeat that presumption
without actual evidence.

Has there been actual evidence that one
single thing described by Dr. Ellis, Woodbury, Ms.
Hermann, Dr. Blanck, Professor Dinerstein can't be
done? No, it's just concerns. There's no one out

there, I don't think this can be done, well, the
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evidence in this case, the actual evidence is that
there are services and supports available right
now for this young woman, who can make decisions
right now, and because of that, she is not an
incapacitated person, and if she is not an
incapacitated person, she cannot get a guardian.

The fourth thing you must consider is the
actions that need to be taken by the guardian or
the conservator, the answer to that one is easy,
none, she doesn't need a guardian.

The evidence is she needs support, but when
she gets it, she can make decisions, she can
evaluate information, she can touch upon the
things in her T1ife, the expert testimony, the
factual testimony, because of that, she's not
incapacitated. If she's not incapacitated, she
doesn't need a guardian. If she doesn’'t need a
guardian, the guardian doesn't have anything she
has to do.

The fifth thing you have to consider is the
extent to which it is necessary to protect the
respondent from neglect, exploitation or abuse.
And, certainly, as I said, you've got a lot of
stories in this case, we've heard a lot of stories

from the petitioners that Jenny got in a car once,
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rode a bike unsafely. Once, flirts, runs up a
bill, et cetera, but we've had more stories from
people who have known her for a very long time
that the opposite is true. Cheryl Penny has known
her 15 yearsQ has never seen her so much as step
into the street unsafely. You heard from her when
she was standing on the corner for elementary
street (sic) all the way through‘to the Tast year,
I think, volunteering together at events, always
sees her act safely, never saw her give anyone she
shouldn't a hug. Never saw her go somewhere she
shouldn't go, never saw her not follow directions.

Wayman Lewis, who met her when he was doing
an anti-bullying campaign, said He never saw her
act inappropriately, and she kept all the
appointments, and she was the driving force for
that campaign. And he taught her never judge a
book by 1its cover and never doubt what a person --
not a person with disab111t1es -- what a person
can do.

Scott Weldon testified that he's known Jenny
for years when she Tived with the petitioners and
with the intervenors and said theré was a night
and day difference between the two, said her

behavior was so much better when she Tlived with
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the intervenors. He believes that the intervenors
gave her needed structure, which dovetails
perfectly with Dr. E11is' opinion. Dr. Ellis
opined that whatever mistékes she made, she has
learned from, uncontroverted opinion, expert
opinion. If she made mistakes, she's learned from
them. |

Because remember what Dr. Ellis said, that
Jenny has a limitation, she has difficulty
learning new things, and that's the feason for
abnormally low and misleading IQ score, but once
she learns a skill, she's got it, and she can
repeat it, and she can apply it. And we know
she's got the skill of decision making because
we've heard it from them. And Dr. El1l1is opines
based upon his experience in the community as well
as in the lab, that she has Tearned from her
mistakes and, therefore, is not at risk of abuse.

But the most important testimony on this
topic came from Miss Hermann, Miss Hermann who has
advised governors and legislators about what's
available under the ID waiver, she put forth all
of the services that are there to protect Jenny
and keep her safe. Since there is concern that

Jenny could be abducted or do something wrong, you
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identify, what's going to happen if Jenny is
approached to sign a document; what's going to
happen if she someone tells Jenny to get in their
car; what's going to happen if Jenny falls down or
rides her bike. Miss Hermann sa{d she can have
companion care wherever she is to say, don't get
in that car, Jenny; don't sign that document,
Jenny; look out, Jenny, protecting her, addressing
those concerns directly.

She can have residential subport services at
home protecting her at home and teaching her how
to be safe. If there is concern about her taking
medication, personal assistance services can come
every day and give her her medication. Personal
emergency response system can distribute just the
right amount of medication at just the right time
every day. Support personnel can teach Jenny to
do that herself every day. If there's concern
about independent Tiving skills, personal
assistance services every day there doing it for
her and teaching her how to do it better in the
home where she wants to be, keeping her safe,
keeping her healthy.

And in response to Your Honor's concerns,

Ms. Hermann confirmed these services are available
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around the clock 24/7 individualized to her needs.
So if there's fear she's unsafe, there's someone
there, and that is the way Miss Hermann opined
that it's better for her in the community than 1in
a group home, and it makes perfect sense if you
think about it.

What's a group home, it's a group,
typically, there's not one-to-one supervision and
if there's concern that Jenny is improper with
boys, although no independent witness has said so,
but if there's that concern, where is it safer for
her, in a house with one-to-one support or in a
group with boys without one-to-one support, where
is she more likely to act more safe. And as to
the safety of that group home, how safe is it?
She's run away; there's been testimony she could
get away. Isn't that proof it's not safe there,
isn't that proof it's not secure there? And Miss
Hermann testified uncontroverted there are waiver
programs and waiver services that are not
available in the group home thatlare available if
she lives in the community, so all these things to
keep her safe, all these things to help her be
safe may not be available where she is now, and

all of these services are available whether or not
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she has a guardian. So if the waiver can providé
services to keep her safe, can do it in a
community setting better than in a group home, can
provide more services than in a group home and can
do it with or without a guardian, why exactly does
she need a guardian? Why does she need to be in a
group home? .- She doesn't.

As Dr. Blanck and Dr. Ell1is testified
uncha1lenged and uncontroverted, a guardian can
hurt her, a guardian can take away her
independence. And what happens when we take away
the independence of somebody who is able to Tlive
independently? We see regression; we see
withdrawal; we see depression. And Dr. Blanck
testified uncontroverted, that puts her more at
risk of abuse.

On the other hand, Dr. Blanck testified
about his own study, that people with intellectual
disabilities who are more independent, who make
more decisions for themse]Qes are less at risk for
abuse. So the signs and the facts are pretty
simple here, if you want to protect her from
abuse, don't take away her 1independence.

The sixth thing, the suitability of a

proposed guardian, and I don't doubt that Mr. and
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"Mrs. Ross love their daughter, I.don't doubt that

- Mr. Hatch loves his daughter. The evidence though

is that when they've had power over Jenny, that
bad things have happened to Jenny. They admit
they made a bad decision of putting her in an
apartment with no supports.

Dr. Blanck said their decision to take away
the cell phone and Facebook rendered her a
technological death. Dr. Blanck testified that
their insistence on approving people who see her
ahead of time causes her a civil death.

Miss Dickinson testified that they didn't
even get her Medicaid services when they could
have 11 years ago that could have addressed so
many of the problems we talked about here. They
wouldn't even take in their own daughter after her
accident, after she got out of tﬁe hospital.

So I'm not going to say they're bad people
who are out to hurt Jenny, because I don't believe
that, I've spent too much time with them. But the
evidence is what it is, when they've had power
over Jenny, bad things have happéned that wouldn't
have happened if they had just made good

decisions.

And based on all that, is it all that

REPORTERS . com
Norfolk - (757) 625-6695




o © 0o N o o A @ N =

N N =2 s A e e A s s A A

36

surprising that Jenny doesn't want them to make
decisions for her? Is it all thét surprising that
Jenny wants to live with the people who took her
in after the hospital? And the Code of Virginia
does require you to give due deference to Jenny's
preferences, so if contrary to all of the
evidence, you find that she is incapacitated and
that she does need a guardian, shouldn't it be who
Jenny wants? Shouldn't you give due deference to
that, and there is nothing to say that Mr. Talbert
and Miss Morris are inappropriate. I don't say
she needs a guardian, but that is her preference.
And the last thing you may consider is the
best interests of Jenny. 1It's important to point
out best interests is not a factor in determining
incapacity, it is now as of July 1, it has become
a factor, it was not when this case was filed, it
was not when we began trying this case. So it is
not something to consider when determining her
incapacity. You can consider 1it, because the Code
says if a person is incapacitated and in need of a
guardian, so if you determine her incapacitated,
you consider at that time whether guardianship is

in her best interests.

And we've heard from Professor Blanck and
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Professor Dinerstein that there are so many
studies showing that the more independent you are,
the better you are, so clearly what's in her best
interest is to be as independent as possible, and
Congress knew that. We've heard testimony that at
the heart of the Americans with Disabilities Act
and the Olmstead decision is independence and
integration into the community, and putting
someone in a group home who doesn't need to be
there or putting someone in a guardianship who
doesn't need one violates their rights under that
statute.

And I believe the General Assembly knew that
when they were requiring you to consider
independence and less restrictive alternatives.
And I don't think anyone really doubts those
things, but the question 1is, how independent can
she be? What does Jenny Hatch néed to be
independent? Does she need someone to make
decisions for her to be independent or will making
decisions for herself the way Dr. E1lis, Dr.
Woodbury, and Dr. Burkett said she can do, the way
Mr. Ross and Mr. Hatch and Ms. Morris and Mr.
Talbert and so many others have said she can do.

Is that better for hér?
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Dr. Burkett said it's beneficial to surround
her with people she cares about giving the
assistance she needs. Professor Dinerstein,
that's supportive decision making. Isn't that in
her best interests.

So what 1is in Jenny Hatch's best interests?
What is justice in this case? I for one in the
course of six months have gotten sick of the
phrase, Justice for Jenny, got sick of it because
everyone uses it wrong, everyone uses Justice for
Jenny like this is a custody matter, that if
Mr. Talbert and Ms. Morris get Jenny, she'll have
justice, and if the petitioners get guardianship
and get to keep her in a group home safe, she'l]
have justice, that's not Justice for Jenny.

Justice for Jenny is the same justice we all
have, it is the justice to order ouf own lives to
the maximum of our capabilities, to choose the
dreams we chase, to decide the risks to take,
that's the justice we all have, and with all due
respect, Your Honor, that's not a justice you can
give her, nor is it a justice you can take away,
because it's already hers, 1ike, it's already
yours and mine, and it's a]ready»everybody‘s who

has the power and the intellect and ability to
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exercise it. And all the evidence is that Jenny
Hatch has the intellect to exercise her justice.

The evidence is uncontroverted that she can
exercise her‘decision-making authority and what
will happen, what will happen to Jenny Hatch if
she has the ability to exercise that judgment?
What will happen if you protect her justice? You
cannot give it to her, but you can protect it.
I'1T1 tell you what will happen, she'll use it, the
same way she always has. She will use it to work
in her community. She will use it to make
décisions. She will use it to work 1in her thrift
store and be with her friends. She will use it to
receive and evaluate information and make
decisions on the critical issues of her Tife, the
same as she always has.

She will use her justice to 1ive and love
and rise and, yes, sir, fall, because 1ike the
best of us from time to time, Jeﬁny Hatch 1is going
to fall down. But 1ike the best of us, and there
is not a person here who can say that Jenny Hatch
is not the best of us, she will get up again and
she'll get up stronger, wiser, more independent,
like, Professor Blanck said, betfer able to work

in her community, Tike Miss Penny and Mr. Lewis
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said, like the General Assembly wanted, Tike
Congress wanted, 1like the Supreme Court wanted.

Justice for Jenny 1is not they get Jenny
(Indicating). Justice for Jennymis not they get
Jenny (Indicating). Justice for Jenny is Jenny
gets Jenny. Jenny l1ives, Jenny loves, Jenny
thrives, not survives, but Jenny gets the services
and supports she needs, safely, effectively,
efficiently using the services we know that are in
place.

And if you respect that, if you protect
Jenny's justice, then maybe just maybe it's a new
day for her, and we can finally have Jenny Hatch
judged on what she can do, not what she can't do,
just 1ike everyone else. A day when 1like Dr.
Blanck said, we Took to her dignity and her
abilities first, where we say, this young woman
has potential, how do we 1ift her up so she can
reach it, not this young woman has Timitations,
how do we Tock her up to keep her safe. And if
you do that, if you protect Jenny's justice, then
maybe that echoes for other people with
disabilities, maybe we get one step closer to
where the General Assembly and Congress and the

Supreme Court want to be. If we can do that, then
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Jenny's justice is what it should be, it's justice
for all, for Robert Brown, for Morgan Whitlatch
and for Jenny Hatch --

THE RESPONDENT: And bring me home.

MR. MARTINIS: -- who I am so proud just to
know. |

THE RESPONDENT: Bring me home.

MR. MARTINIS: Thank you for your time, sir,
thank you for your consideration, and we pray for
justice -=

THE RESPONDENT: Please.

MR. MARTINIS: -- for Jenny.

THE RESPONDENT: Thank you.

* * *
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